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FANTASY (E)SPORTS: THE FUTURE PROSPECT
OF FANTASY SPORTS BETTING AMONGST
ORGANIZED MULTIPLAYER VIDEO GAME
COMPETITIONS
Matthew R. Tsai*
INTRODUCTION
There seems to be a general understanding that the exponential growth in
technological advancements has left the legal field lagging behind
significantly.1 Harold F. Kelley, President of Datapoint Corporation in the
1980s, has appropriately summarized the recent phenomenon of interplay
between legal issues and a society dominated by technology:
Technology holds the greatest opportunity to improve productivity and cost in
American business. But it will also create legal questions and issues. . . . A
new field of experts is called for. It will probably be a group, like the patent
attorneys, who will be at the leading edge of understanding what computers
and technology can and can’t do.2

Information technology is the incorporation of computer technology, the
Internet, as well as wireless and telecommunications technologies to store,
retrieve, transmit and manipulate data.3 In recent decades, the increased
accessibility to computers, smartphones, tablets, and related technologies has
created an indispensable reliance on information technology.4 For instance, the
estimated number of Internet users in the world as of 2015 has exceeded 3
billion.5 In 2014, the United States ranked second in terms of Internet usage,
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See MICHAEL D. SCOTT, SCOTT ON INFORMATION TECHNOLOGY §1.01 (2014),
Westlaw 2014 WL 5412052.
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Id.
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with around 280 million users.6 Furthermore, with a population of around 322
million people, the number of Internet users in the United States has exceeded
85 percent of the population.7 Therefore, the “limitless capabilities” of
information technology have become a “driving force” in the expansion of
law.8
The meteoric rise of information technology has also effectively influenced
one of the biggest industries in the global market: gambling.9 The global casino
and online gambling industry is now estimated to be worth around $285 billion
and is expected to grow by around 5.3 percent annually over the next half
decade.10 Many gaming companies have departed from utilizing basic and
traditional forms of gambling and are “looking at things like virtual reality,
surround sound, touch-screens, even things where the chair and the screen
vibrate when you touch them so that you feel a sensation of movement.”11
It is no surprise that the young generation shares the gaming industry’s
interests towards visually appealing, mentally stimulating, and interactive,
virtual gambling games.12 Almost 60 percent of Americans play video games,
with “an average of two gamers in each game-playing [United States]
household.”13 Within the video game industry, the growth of a recent
phenomenon known as “eSports” has created a “major cultural and economic
shift from old-world, physical forms of entertainment with limited availability
to easily accessible virtual entertainment in the online space.”14 The eSports
industry is composed “of leagues built around the live and online streaming of
competitive matches between players of popular video games” such as League
of Legends, Dota 2, Counter Strike: Global Offensive, StarCraft 2: Heart of the
Swarm, and Hearthstone.15
Furthermore, the rise of eSports may contribute significantly to the
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See id.
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ASS’N 2 (Apr. 2014), http://www.theesa.com/wpcontent/uploads/2014/10/
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industry of fantasy sports betting by avid gamers. Since 2014, the growth in the
number of the active fantasy sports players in the USA and Canada alone has
exploded to almost 42 million people.16 Although the United States federal
government has yet to take a stance on the legality of fantasy sports, attempts to
regulate fantasy sports under state laws have been difficult due to the
ambiguous nature of existing gambling laws.17 Fantasy sports activities are
conducted in a majority of the states, however, only a handful of states have
clear statutory authorization allowing fantasy sports companies to do so.18
Therefore, in conjunction with all the recent trends, “eSports tells us that the
likely winners in the online gambling market will be not only the obvious
casino players, but also others that embrace full spectrum of entertainment and
social media around it.”19
This note examines the current legal state of fantasy sports betting under
federal and state laws, and determines whether the same legal analysis applies
to electronic sports. Part I provides a brief historical overview of sports betting
and its development into present day application, including the creation and
popularity of fantasy sports. Part II discusses the history of eSports and its
growth into a major economic powerhouse. Part III examines the current legal
state of sports betting under federal and state regulations. Part IV compares and
contrasts eSports from the conventional understanding of what constitutes a
“sport” pursuant to the Professional and Amateur Sports Protection Act. Part V
analyzes the current legal state of fantasy sports betting under federal and state
regulations. Finally, Part VI examines the current state of fantasy sports, or
more specifically DFS, under state jurisdictions and applies the various legal
analyses to consider the future prospect of fantasy eSports.
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See Erica Buerger, Better to be Good than Lucky: Using Fantasy Sports Strategy
to Defend the Legal Status of America’s Newest Pastime, TIMELY TECH (Feb. 12,
2013),
http://illinoisjltp.com/timelytech/better-to-be-good-than-lucky-usingfantasy-sports-strategy-to-defend-the-legal-status-of-americas-newest-pastime/.
18
See id.; William Petroski, Cash Payouts for Fantasy Sports get OK from Iowa
Senate, THE DES MOINES REGISTER (Mar. 13, 2015, 6:59 AM), http://www.
desmoinesregister.com/story/news/politics/2015/03/12/iowa-fantasy-sportssenate/70229478/; Legal Questions Arise for Fantasy Football Business, DAILY
HERALD (Aug. 31, 2014, 6:49 AM), http://www.dailyherald.com/article/
20140831/business/140839982/; Robert Saka et al., No Game Changer for Fantasy
Sports in Washington, JD SUPRA BUS. ADVISOR (Mar. 20, 2015), http://www.
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I. SPORTS BETTING
A. History of Sports Betting
Sports betting’s ancient roots have existed almost as long as spectator
sports.20 For instance, ancient Romans would bet on “gladiatorial fights and
chariot races.”21 In the United States, the rise of various sports in the early 20th
Century saw a parallel popularity among sports bettors.22 Unfortunately,
scandals and game fixing became a huge concern in sports wagering, as
evidenced by the infamous scandal when the Chicago White Sox team was
accused of purposely throwing the 1919 World Series game.23 Although many
professional sports leagues and states have adopted regulations against
gambling to restore and protect the “integrity of sports,” the federal government
decided to prohibit interstate sports wagering through the Federal Wire Act of
1961 and sports wagering altogether in 1991 through the Professional and
Amateur Sports Protection Act (“PASPA”).24 Nevada, however, was able to
obtain an exemption from the ban on sports wagering.25 The widespread ban on
sports wagering has become a major issue in the power struggle between the
federal government and states wanting to benefit from the loss of potential tax
source.26
B. Modern Day Sports Betting
In modern day United States, the sports industry is a “massive business,”
with one study estimating sports as a $212 billion industry since the early
2000s.27 This figure is surpassed by the amount of money wagered on sporting

See Anthony N. Cabot & Louis V. Csoka, The Games People Play: Is It Time for
a New Legal Approach to Prize Games?, 4 NEV. L.J. 197, 207 (2004) [hereinafter
Games People Play]; Allen Moody, History of Sports Betting, ABOUT SPORTS,
http://sportsgambling.about.com/od/sportsgambling101/a/sportsbettinghistory.htm
(last visited Mar. 28, 2016).
21
Games People Play, supra note 20; see also Moody, supra note 20.
22
Moody, supra note 20.
23
Games People Play, supra note 20.
24
Games People Play, supra note 20, at 208; Jeffrey Rodefer, Federal Wire Wager
Act, GAMBLING-LAW-US, http://www.gambling-law-us.com/Federal-Laws/wireact.htm (last visited Mar. 28, 2016).
25
Games People Play, supra note 20, at 208.
26
See, e.g., John L. Micek, To Close Budget Hole, Pa. Should Legalize Internet
Gaming, Sports Betting, Dauphin Co.’s Rep. Payne Says, Report: Thursday
Morning Coffee, PENN LIVE: BLOG (Mar. 19, 2015, 8:27 AM),
http://blog.pennlive.com/capitol-notebook/2015/03/pa_should_study_internet_
gamin.html; Brent Johnson, The Story of When N.J. Almost Legalized Sports
Betting in 1993, NJ.COM (Mar. 15, 2015, 6:00 AM), http://www.nj.com/
politics/index.ssf/2015/03/the_story_of_njs_missed_opportunity_on_sports_bett.ht
ml.
27
Anthony N. Cabot & Robert D. Faiss, Sports Gambling in the Cyberspace Era, 5
20
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contests.28 In Nevada, legal sports wagering can amount to around $2 billion
annually, whereas illegal sports wagering in the United States may have
reached up to $380 billion annually.29 With the rise of Internet-usage and
online gambling, the figures concerning sports betting could be larger.
Americans gambled almost $6 billion through illegal online wagering in
2006.30 Furthermore, by failing to legalize and regulate Internet gambling, the
federal government may lose around $62 billion in taxes over the next
decade.31
C. Rise of Fantasy Sports
The rise in sports betting spawned a growth in fantasy sports, which “are
contests where persons compete for cash or prizes based on a scoring system
that takes into account the accumulated statistics of professional athletes chosen
as part of a fantasy team.”32 Fantasy sports have become a form of “mainstream
wagering” in the United States.33
Although fantasy sports games are constantly changing with companies
seeking new ways to engage participants, there are generally four potential
ways to allocate players.34 The traditional method was to allocate players
through an auction involving a bidding process among participants.35 A second
way to allocate players is through a “modified auction,” where the “price of
each player is determined before the competition begins, and multiple
participants in a single league may select the same player.”36 The third way is
through a “league draft,” where new players are allocated in a way similar to
real, professional sports leagues.37 Lastly, participants can agree “to have
players allocated . . . randomly by software provided by the league’s host
site.”38
One of the most important distinctions among modern fantasy sports

CHAP. L. REV. 1, 1–2, 2 n.1 (2002).
28
Id.
29
Id.
30
Gambling, FOCUS ON THE FAMILY, https://www.focusonthefamily.com/
socialissues/family/gambling/gambling-issue#fn6 (last visited Feb. 1, 2016).
31
Charles P. Ciaccio, Jr., Internet Gambling: Recent Developments and State of the
Law, 25 BERKELEY TECH. L.J. 529, 530 (2010).
32
Anthony N. Cabot & Louis V. Csoka, Fantasy Sports: One Form of Mainstream
Wagering in the United States, 40 J. MARSHALL L. REV. 1195, 1195 (2007)
[hereinafter Mainstream Wagering].
33
Id.
34
Marc Edelman, A Short Treatise on Fantasy Sports and the Law: How America
Regulates its New National Pastime, 3 HARV. J. SPORTS & ENT. L. 1, 13 (2012).
35
Id.
36
Id.
37
Id. at 14.
38
Id.
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leagues is the length of the fantasy seasons.39 Traditional fantasy sports
competitions generally run from the first day of a professional sport’s regular
season until the conclusion of the season.40 On the other hand, many up and
coming fantasy sports competitions “last for less than one full professional
sports season,” some of which are known as daily fantasy sports (“DFS”).41
DFS allow participants to pay an entry fee, select players, and potentially
receive prize money daily.42
II. THE BIRTH OF ESPORTS
Video games have become an integral part of the younger generation’s
hobbies, and the video game industry is anticipated to grow up to $82 billion by
2017.43 Accompanying the video game industry has been the massive growth in
public gaming contests.44 In the 1980s, arcades first created tournaments and
attracted local gamers to establish a sense of gaming community.45 In the
1990s, gaming contests at local-area network (“LAN”) parties and PC cafes
shifted the popularity of gaming to PCs “as a new platform for gaming.”46 The
1990s saw the creation of “the first true eSports competitions.”47 The term
eSports has been used to describe organized competitive gaming leagues.48
The first eSport competitions involved a first person shooting game
(“FPS”) called “Quake,” where “[t]he winner received a Ferrari previously
owned by John Carmack, [the] lead developer for Quake.”49 Subsequently, the
Cyberathelete Professional League, which was considered one of the first major
gaming leagues, held a tournament offering $15,000 in prize money.50 During
the early 1990s, eSports was primarily dominated by FPS games; however, the
late 1990s saw an explosion in popularity of real time strategy games (“RTS”),
such as StarCraft.51 While FPS games focused on “twitch skills” to aim and
shoot enemies, RTS games utilized “careful thought and long term planning” to
Id. at 15.
Id.
41
Id. at 16; see Playing Daily Fantasy Sports for Dummies and Er . . . You!, DAILY
FANTASY SPORTS 101, www. Dailyfantasysports101.com/basics/ (last visited May
1, 2016).
42
See Edelman, supra note 41.
43
Michael Borowy, Public Gaming: eSports and Event Marketing in the
Experience Economy, SIMON FRASER UNIVERSITY 4 (July 06, 2012),
http://summit.sfu.ca/item/12463.
44
Id.; see also Tyler F.M. Edwards, eSports: A Brief History, ADANAI (Apr. 30,
2013), http://adanai.com/esports/
45
Borowy, supra note 43; see Edwards, supra note 44.
46
See supra, note 45.
47
Edwards, supra note 44.
48
Id.
49
Id.
50
See id.
51
Id.
39
40
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defeat opponents.52 However, although RTS games like StarCraft have been
compared to a game of chess, speed is still a critical factor because unlike
chess, players do not take turns to make moves.
The turn of the millennium saw the rise and solidification of video game
tournaments in the international realm of gaming culture.53 Towards the late
2000s, a new type of gaming category emerged known as Multiplayer Online
Battle Arena (“MOBA”).54 “MOBAs have exploded in popularity” and have
effectively dominated eSports.55 One example is “League of Legends” (“LoL”),
which was released in 2009 by Riot Games.56
A. Popular eSports Games and Competitions
Since the release of LoL, Riot has hosted multiple championship series
with major professional leagues from around the world competing for the
championship.57 The LoL World Championship is a tournament held once a
year where international teams meet and compete.58 For instance, the 2014
world championship tournament was separated into three distinct phases:
regionals, group stage selection, and the bracket stage.59 Under the regionals
stage, five major regions across the globe each host their own regional
competition with their own set of competition rules to determine which teams
secure a spot in the world championship: North America (NA LCS); Europe
(EU LCS); Korea (OGN); China (LPL); and South East Asia (GPL).60 For
instance, in North America, the “LCS competition is divided into two splits,
spring and summer,” with the summer split doubling as the World’s qualifier.61
“The tournament is a single-elimination bracket stage where each match is a
best-of-five” resulting in the top three teams securing a spot in the World
Championship.62
After the regionals, the top sixteen teams from the five leagues are then
seeded and placed into their respective positions in different groups based on
their performance during the regionals and a “randomized placement system.”63

Id.
See About, LEAGUE OF LEGENDS, https://web.archive.org/web/20140314
060659/http://na.lolesports.com/about (last visited Apr. 19, 2016).
54
See Edwards, supra note 44.
55
Id.
56
Id.; see About, supra note 53.
57
About, supra note 53.
58
See id.
59
See id.
60
Frank Fields, Regionals Event Primer, LEAGUE OF LEGENDS (Aug. 5, 2015),
http://na.lolesports.com/articles/league-legends-regional-qualifier-event-primer.
61
Id.
62
Id.
63
Leah Jackson, Worlds 2014 Group Stage Selection Results, LEAGUE OF
LEGENDS (Sept. 8, 2014), http://na.lolesports.com/articles/worlds-2014-group52
53
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To ensure fairness for each region, no two teams from the same region are
placed in the same group.64 For instance, out of the four groups during the 2014
Worlds, group B contained Team Solo Mid from North America, Star Horn
Royal from China, Azubu Taipei Assassins from Taiwan, and SK Gaming from
Europe.65 Finally, the top two teams from each of the four groups will advance
into the bracket stage to compete for the number one spot and the
accompanying prize pool.66
DOTA 2, another MOBA style game, has a similar world championship
series known as the “International,” where teams from around the world
compete in elimination-style brackets.67 The International is similarly broken
down into three distinct phases of elimination, each with its own set of rules
and guidelines to determine which teams are directly invited to participate in
the tournament or qualified through regionals.68
B. Current Structure and State of eSports
The current structure of eSports is similar to that of American baseball
leagues with some drastic differences.69 First off, the pay difference for
professional players in eSports is nowhere near the “multi-million dollar
revenue found in prominent physical sports;” however, professional players in
the eSport leagues are able to make a comfortable living.70 Although many
team owners often juggle the roles of “financier, talent scout, recruiter, and
promoter all at once,” organizations such as the LCS from LOL have teams
with much more sophisticated ownership, such as team owners, brand owners,
and even sponsorships.71
Although the fan base for eSports is still relatively minor in the United
stage-selection-results.
64
See id. The reason behind this rule might be to ensure a steady stream of fan base
from each region throughout the tournament. Similarly, some regions are generally
considered more skilled than others, with one example being Korea, which is
considered the most competitive in terms of player skills and strategic planning.
See Rob Zacny, A Title for TSM, Reality Checks for Everyone Else, RED BULL
(Mar. 16, 2015), http://www.redbull.com/us/en/esports/stories/1331711412230/atitle-for-tsm-reality-checks-for-everyone-else.
65
See Jackson, supra note 63.
66
Tom Magrino, Welcome to the League of Legends 2014 World Championship!,
LEAGUE OF LEGENDS (Aug. 23, 2014), http://2015.na.lolesports.com/articles/
league-legends-world-championship-2014.
67
Overview, DOTA 2, http://www.dota2.com/international/overview/ (last visited
Apr. 6, 2015); Tournament Rules, DOTA 2, http://www.dota2.com/international/
rules/ (last visited Mar. 17, 2016).
68
See Tournament Rules, note 67.
69
See Dan L. Burk, Owning E-Sports: Proprietary Rights in Professional
Computer Gaming, 161 U. PA. L. REV. 1535, 1540 (2013).
70
Id.
71
Id.; Nick Allen, New Sale of Sponsorships Rule, LEAGUE OF LEGENDS (Nᴏᴠ. 21,
2014), http://na.lolesports.com/articles/new-sale-sponsorships-rule.
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States in comparison to the fan base for other leagues such as the NBA or NFL,
its growing popularity has caught the attention of big corporations such as
ESPN.72 In January of 2016, ESPN announced on its front page that it would be
dedicating an entire new sports section for eSports.73 Similarly, Mark Cuban,
an NBA team owner and billionaire, has invested in a startup platform, Unikrn,
for the purpose of eSports betting.74 Unikrn touts itself as a website dedicated
for “eSports wagering service[s],” and “provide[s] eSports fans and newcomers
alike a safe and legal place to gather, game and bet on eSports.”75
Furthermore, widespread availability of Internet access has accompanied
the eSport popularity.76 Although high-profile eSport tournaments, such as the
LoL World Championship, can occur in front of a live audience, the primary
audience for eSport tournaments viewed the events through online streaming
websites (e.g., Twitch.tv).77 For instance, during the International Dota 2
Championship, the amount of viewership online exceeded 20 million people,
with 2 million peak concurrent viewers.78 However, more impressive is the
LoL World Championship, where the fifteen-day tournament gained “288
million cumulative daily unique” viewers around the world online.79 During the
final match between the last two teams, the peak concurrent viewers reached
11.2 million.80 To put things into perspective, the 2014 Super Bowl drew 111.5
million television viewers, with an estimated 2.3 million streaming the
American football game online.81 Similarly, first-person shooter, CounterStrike: Global Offensive, drew more than 1 million viewers in the Intel
Extreme Masters eSports tournament during March of last year.82
Besides the viewership count, the prize pools alone among international

See, e.g., eSports, ESPN, http://espn.go.com/esports/ (last visited Apr. 19, 2016).
Edgar Alvarez, ESPN Embraces eSports with a Dedicated Gaming Section,
ENGADGET (Jan. 14, 2016) http://www.engadget.com/2016/01/14/espn-e-sportsdedicated-coverage/.
74
Samuel Lingle, Mark Cuban Invests in eSports, THE DAILY DOT (Jᴜɴᴇ 30, 2015,
6:30 AM), http://www.dailydot.com/esports/mark-cuban-esports-gambling/.
75
Origins, UNIKRN, https://unikrn.com/about (last visited Apr. 19, 2016).
76
Burk, supra note 69.
77
Id. at 1540–41.
78
Michael McWhertor, The International Dota 2 Tournament Watched by More
than 20M Viewers, Valve Says, POLYGON (Jᴜʟʏ 29, 2014, 6:60 PM),
http://www.polygon.com/2014/7/29/5949773/dota-2-the-international-tournament20-million-viewers.
79
Worlds 2014 By the Numbers, RIOT GAMES (Dec. 01, 2014), http://www.
riotgames.com/articles/20141201/1628/worlds-2014-numbers.
80
Id.
81
Super Bowl 2014 Ratings Set New Record, CBS NEWS (FEB. 3, 2014, 5:00 PM),
http://www.cbsnews.com/news/super-bowl-2014-ratings-set-new-record/.
82
Julian Benson, Counter-Strike: Global Offensive Drew More Than 1M Viewers
at IEM Katowice, PCGAMES N (Mar. 8, 2015), http://www.pcgamesn.com/counterstrike-global-offensive/counter-strike-global-offensive-drew-more-than-1mviewers-at-iem-katowice.
72
73
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eSports competitions further bolster the magnitude and size of the industry. The
2014 League of Legends World Championship prize pool was around $2
million, while Dota 2’s mostly crowd-funded prize pool almost reached a
whopping $11 million.83 The winner of the Dota-2 tournament received a little
over $5 million, while second place received almost $1.5 million, and third
place took around $1 million.84 The fact that Dota 2’s prize pool was funded by
consumers through a portion of the sales of a “digital compendium,” which is
“an interactive digital booklet stuffed with fan activities,”85 demonstrates the
impressive fan base behind eSports.
C. eSports Bookmaking
It should come as no surprise that accompanying the surge in eSports
popularity is the rise in eSports bookmaking and wagering.86 For instance,
“Pinnacle Sports,” which touts itself as “the leading online bookmaker,” has
accepted its one-millionth eSports bet towards the end of 2014.87 Since
recording its first eSports bet in February of 2010, the traders at the company
did not foresee that the company would pass the “one-millionth-bet milestone”
in just four years, surpassing wagering for “traditional mainstays like golf or
rugby in terms of popularity with its bettors.”88
Betting on eSports is very similar to traditional sports betting in that
players want to bet on the team that they think will win.89 For Pinnacle Sports,
a customer would simply select an event (i.e. a match between two teams
during the NA LCS summer split) and decide the amount to place a bet at the
available odds.90 “If the bet is successful . . . [the customer will] win money
proportional to [the] bet.”91 Since most eSports games like LOL and DOTA 2
do not utilize an endgame score, but rather the completion of objectives to
determine the winner (as opposed to traditional sports like basketball or
football where the endgame score determines the winner), “match winner” or

Philippa Warr, Why the $2M League of Legends Prize Still Matters,
REDBULL.COM (Aug. 11, 2014), http://www.redbull.com/en/esports/stories/
1331670516307/why-the-2m-league-of-legend-prize-still-matters.
84
Id.
85
See Philippa Warr, The Compendium: Dota 2’s Million Dollar Booklet,
REDBULL.COM (May 1, 2014), http://www.redbull.com/us/en/esports/stories/
1331652402008/the-compendium-dota-2-s-million-dollar-booklet.
86
See Pinnacle Sports Bookmaker Accepts One-Millionth eSports Bet, PR
NEWSWIRE (Dec. 16, 2014), http://www.prnewswire.co.uk/news-releases/pinnaclesports-bookmaker-accepts-one-millionth-esports-bet-285921651.html.
87
Id.
88
Id.
89
Introducing eSports Betting, PINNACLE, http://www.pinnaclesports.com/en/
esports/help (last visited Apr. 06, 2015).
90
Id.
91
Id.
83
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“money line” betting is used instead of the “point spread.”92 Furthermore,
Pinnacle Sports utilizes decimal odds under the “match winner” style of betting
to determine the payout and the probability of outcome.93 Therefore, the higher
the decimal odds placed on a team, the lower the probability that the team will
win, resulting in a higher payout.94
For instance, on Pinnacle, in the EU LCS, SK Gaming was scheduled to
play against the Unicorns of Love (again, another distinction between eSports
and traditional sports: creative and flamboyant team names) on April 12,
2015.95 SK Gaming had a decimal odd of 1.510, while Unicorns of Love was
2.660.96 If a customer were to bet $100 on either team, a successful bet on SK
Gaming would yield a win of around $151 while Unicorns of Love would be
only be around $266.97 The disparate payout is attributed to past performances
and current strengths of each team, and although the new Unicorns of Love has
performed consistently well in season 5, SK Gaming has a proven track record
that stems back several seasons.98 Another example is Team Solo Mid against
Team Impulse in the NA LCS on April 12, 2015.99 Under the money line style
of betting, Team Solo Mid’s decimal odd is placed at 1.740 while Team
Impulse is 2.160.100 Again, if a customer were to bet $100 on either team, a
successful bet on Team Solo Mid would yield a win of around $174, while
Team Impulse would be around $216.101 Team Impulse has a higher payout
because Team Solo Mid is currently considered the strongest team in the NA
LCS, especially after they secured a victory at the IEM Katowice over top
teams from other leagues;102 therefore, betting on Team Impulse would be a
very risky move, hence the higher payout acts as an incentive to bet on them.
However, with the rise in eSports betting, a major concern for gamblers is
Id.; Allen Moody, Sports Betting - Understanding Money Lines, ABOUT SPORTS
(Mar.
3,
2015),
http://sportsgambling.about.com/od/sportsgambling101/a/
intromoneylines.htm.
93
See Introducing eSports Betting, supra note 89; Odds Explained, PINNACLE,
http://www.pinnaclesports.com/en/esports/help/odds-explained (last visited Mar.
16, 2016).
94
Odds Explained, supra note 93.
95
eSports Betting: League of Legends, PINNACLE, https://web.archive.org/web/
20150411070315/http://www.pinnaclesports.com/League/E%20Sports/LOL%20Ch
ampS/1/Lines.aspx (last visited Apr. 22, 2016).
96
Id.
97
Id.; see also Odds Explained, supra note 93.
98
SK Gaming, LEAGUEPEDIA, http://lol.gamepedia.com/SK_Gaming (Last visited
May 1, 2016).
99
eSports Betting: League of Legends, supra note 95.
100
Id.
101
Id.; see also Odds Explained, supra note 93.
102
See Jessica Smith, The World Champions of the Intel Extreme Masters for
League of Legends are . . ., GAMESPRESSO (Mar. 15, 2015, 5:54 PM),
http://www.gamespresso.com/2015/03/15/the-world-champions-of-the-intelextreme-masters-for-league-of-legends-are/.
92
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whether online eSports bookmaking is legal within the United States.
Furthermore, if eSports betting were considered illegal in the United States,
would fantasy eSports betting provide an alternative venue for gamers to
engage in some form of wagering scheme besides bookmaking? One of the first
steps to take is to understand the current structure of relevant gambling laws in
place and its applicability towards eSports.
III. LEGALITY OF SPORTS BETTING
A. The Federal Wire Act
Enacted in 1961, the Wire Act was part of the Federal Government’s effort
to declare “war on organized crime.”103 The Wire Act’s purpose was to target
bookmaking and assist the public policy of most states during the 1960s to
combat all forms of gambling.104 The relevant parts of the statute state:
(a) Whoever being engaged in the business of betting or wagering knowingly
uses a wire communication facility for the transmission in interstate or foreign
commerce of bets or wagers or information assisting in the placing of bets or
wagers on any sporting event or contest, or for the transmission of a wire
communication which entitles the recipient to receive money or credit as a
result of bets or wagers, or for information assisting in the placing of bets or
wagers, shall be fined under this title or imprisoned not more than two years,
or both.105

When the Wire Act was enacted, telegraph wire services were the primary
targets used by illegal bookies to obtain horserace results, as well as the use of
telephone services to target illegal sports books.106 However, modern
application of the Wire Act pertains to remote wagering and has been central
towards regulating Internet gambling.107
The statute defines a “wire communication facility” as: “any and all
instrumentalities, personnel, and services . . . used or useful in the transmission
of writings, signs, pictures, and sounds of all kinds by aid of wire, cable, or
other like connection between the points of origin and reception of such
transmission.”108 Therefore, the Wire Act applies to the Internet and wireless
phones, which utilizes some forms of a “wire communications facility.”109
Furthermore, in 2011, the United States Department of Justice (“DOJ”)
released a memorandum stating that the Wire Act does not extend to legal

I. Nelson Rose & Rebecca Bolin, Game on for Internet Gambling: With Federal
Approval, States Line Up to Place Their Bets, 45 CONN. L. REV. 653, 659 (2012).
104
Id.
105
18 U.S.C. § 1084(a) (2015).
106
Rose & Bolin, supra note 103.
107
Id. at 661, 670.
108
18 U.S.C. § 1081 (2015).
109
Rose & Bolin, supra note 103, at 661.
103
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gambling activities outside of “sporting events or contests.”110
B. The Professional and Amateur Sports Protection Act
In 1991, a bill was introduced in the Senate and became known as the
Professional and Amateur Sports Protection Act (PASPA).111 Under PASPA,
the relevant parts of the statutes state:
It shall be unlawful for a governmental entity to sponsor, operate, advertise,
promote, license, or authorize by law or compact, or a person to sponsor,
operate, advertise, or promote, pursuant to the law or compact of a
governmental entity, a lottery, sweepstakes, or other betting, gambling, or
wagering scheme based, directly or indirectly . . . on one or more competitive
games in which amateur or professional athletes participate, or are intended to
participate, or on one or more performances of such athletes in such games.112

The federal government decided to “restrict states from implementing or
expanding gambling that was legal under state law” following the “proliferation
of state lotteries,” which “led to competition among the states.”113 The Senate
Judiciary Committee explained that the bill “serve[d] an important public
purpose, to stop the spread of State-sponsored sports gambling.”114 Four states
qualified for exemption from PASPA: sports lotteries conducted in Montana,
Oregon and Delaware, and licensed sports pools in Nevada.115 At the moment,
PASPA effectively prohibits further implementation of new sports betting
schemes.116
C. The Unlawful Internet Gambling Enforcement Act
For a period from 1996 to 2006, Congress attempted and struggled to
update and clarify the scope of the Wire Act.117 On September 30, 2006,
Congress passed the Unlawful Internet Gambling Enforcement Act of 2006
(UIGEA).118 The relevant provisions “provide that no person engaged in the
business of betting or wagering may knowingly accept directly or indirectly

Id. at 672.
Id. at 663.
112
28 U.S.C. § 3702 (2015).
113
Rose & Bolin, supra note 103, at 663.
114
Id. (quoting S. REP. NO. 102–248, at 4 (1991), reprinted in 1992 U.S.C.C.A.N.
3553, 3554) (alterations in original).
115
Anthony G. Galasso, Jr., Betting Against the House (and Senate): The Case for
Legal, State–Sponsored Sports Wagering in A Post-PAPSA World, 99 KY. L.J. 163,
163–64, 164 n.8 (2011).
116
See id. at 169.
117
Greenberg Traurig, LLP Government Affairs Practice, DOJ’s Reversal on the
Wire Act - What It Means for Internet Gambling, THE NAT’L L. REV. (Jan. 3, 2012),
http://www.natlawreview.com/article/doj-s-reversal-wire-act-what-it-meansinternet-gaming.
118
See 31 U.S.C. § 5363 (2015).
110
111
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virtually any type of payment from a player in unlawful internet gambling (i.e.
bets that are unlawful under other state or Federal laws).”119 Therefore, the
UIGEA regulates betting indirectly by prohibiting certain financial transactions
in relation to “unlawful internet gambling,” thereby attempting to make sources
of payment methods for illegal gambling less accessible (e.g., credit cards).120
The UIGEA does not explicitly define unlawful gambling, however, and defers
to other federal and state laws.121 Furthermore, the UIGEA is “riddled with
loopholes” that may create openings for many forms of online gambling, such
as “fantasy sports, skill games, and intrastate gambling.”122
D. State Laws
As previously discussed, PASPA effectively prohibits states from
“enacting, licensing, or operating any kind of wagering scheme on sporting
events,” with the exception of states that had previously “operated some form
of sports wagering scheme between 1976 and 1990.”123 Again, those states
were Nevada, Oregon, Montana, and Delaware.124 Since the passage of
PASPA, the Act has allowed Nevada to establish a monopoly on sports
wagering.125 Thus, although the DOJ’s 2011 memorandum stated that the Wire
Act does not extend to legal gambling activities outside of “sporting events or
contests,” states that are not exempted by PASPA but desire to legalize sports
wagering are still disallowed by PASPA.126
IV. LEGALITY OF ESPORTS BETTING
A. Is eSport Considered a Sport?
With eSports being a relatively new phenomenon, the law community’s
stance on the legality of eSports betting has also been rather obscure. Under the
PASPA, 28 U.S.C. § 3701 defines both “amateur sports organization” and
“professional sports organization” as “a person or governmental entity that
sponsors, organizes, schedules, or conducts a competitive game in which one or
more . . . athletes participate, or a league or association of persons or
governmental entities.”127 PASPA’s scope of authority would easily extend to
eSports, due to the scope and nature of eSport tournaments, where professional

119
120
121
122
123
124
125
126
127

Mainstream Wagering, supra note 32, at 1197.
Rose & Bolin, supra note 103, at 668.
Id.
Id.
Galasso, Jr., supra note 115, at 163.
Id. at 175.
Id. at 167.
Id. at 169; Rose & Bolin, supra note 103, at 672.
28 U.S.C. § 3701(1), (3) (2015).
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gamers from around the world partake in leagues and tournaments.128
B. Similarities Between eSports and Conventional Sports
Although eSports might be deemed a sport in a legal sense under the
PASPA, would one consider eSports a true “sport” under the traditional and
conventional understanding of what constitutes a sport? There is no bright line
definition of a sport, and there is often a gray area between whether it is
considered “merely a game,” or a “competition.”129 One proposed definition
seems to incorporate important elements of what constitutes a sport: “an
objective-based competition between two or more parties that requires a degree
of physical and mental skill, where timing or urgency is required to complete
the objective and reaction to the opponent’s objective attempts is important.”130
eSport tournaments seem to fit into this definition.131
Even if eSports is considered a “sport,” should gamers be considered
athletes? Most definitions of an “athlete” generally require the element of
physical strength and agility.132 Although gamers are generally stereotyped as
“unfit,” “uncoordinated,” and lacking “stamina,” the physical skill required
does not depend on brute strength or strength training, but rather on refined
motor skills.133 One study has shown that although gamers are relatively unfit,
“they possess reactions skills ‘as finely tuned as fighter pilots.’”134 For
instance, real time strategy games such as Starcraft require professional players
to register up to seven key inputs every second for up to 60 minute-long
matches.135 Even the government appears to have implicitly recognized eSports

See Michael McTee, E-Sports: More Than Just a Fad, 10 Okla. J.L. & Tech.,
no.70, 2014, at 2.
129
Id. at 7.
130
Id. at 8.
131
See supra Part II.
132
Compare Athlete, MERRIAM-WEBSTER, http://www.merriam-webster.com/
dictionary/athlete (last visited Mar. 23, 2016) (“[A] person who is trained in or
good at sports, games, or exercises that require physical skill and strength”), with
Athlete, DICTIONARY.COM, http://dictionary.com/browse/athlete?s=t (last visited
Mar. 23, 2016) (“[A] person trained or gifted in exercises or contests involving
physical agility, stamina, or strength; a participant in a sport, exercise, or game
requiring physical skill.”).
133
McTee, supra note 128, at 10; Video Gaming Increases Spatial Orientation,
Memory Formation and Motor Skills, NEWS MEDICAL (Oct. 30, 2013, 6:16 AM),
http://www.news-medical.net/news/20131030/Video-gaming-increases-spatialorientation-memory-formation-and-motor-skills.aspx.
134
McTee, supra note 128, at 10 (quoting Leading Video Gamers Failed on
Fitness, EVENTS AT ESSEX (June 7, 2010), http://www.essex.ac.uk/events/
event.aspx?e_id=1670).
135
Lucas Schmidt, Collegiate Athletics in a Digital Age, BALL ST. DAILY (Mar. 10,
2015, 5:29 PM), http://www.ballstatedaily.com/article/2015/03/collegiate-athleticsdigital-age.
128
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gamers as professional athletes.136 Many foreign gamers have been granted P-1
Visas, which are given to aliens who “perform[] as an athlete, individually or as
part of a group or team, at an internationally recognized level of
performance.”137 For instance, Danny Le, also known as “Shiphtur” in-game,
received a visa to compete in the 2013 League of Legends World
Championship.138
Furthermore, although sports is traditionally understood as “an athletic
endeavor which requires fitness and physical prowess” within the
intercollegiate scene,139 eSports is beginning to change that perception among
certain demographics of college students. For instance, ESPN, a sports and
entertainment network, in conjunction with Blizzard Entertainment, televised
the first live coverage of a collegiate eSports tournament.140 College students
competed against each other for $450,000 worth of prizes towards tuition
through Blizzard’s “free-to-play multiplayer online battle arena, Heroes of The
Storm.”141
As of 2015, “[t]wo universities have . . . expressed their beliefs that eSports
are worth investing in and have granted varsity sport status to their League of
Legends teams.”142 Robert Morris University in Illinois became the first school
in the United States to incorporate eSports in its athletic program, and the
University of Pikeville in Kentucky was the second.143 Both schools have
expressed that besides physical strength and cardiovascular endurance, eSports
athletes are no different from athletes under the traditional sense.144 Therefore,
it seems that bookmakers will have a difficult time arguing for eSports to be an
exception among the federal ban on sports wagering.145

Paul Tassi, The U.S. Now Recognizes eSports Players as Professional Athletes,
FORBES (July 14, 2013, 11:27 AM), http://www.forbes.com/sites/insertcoin/
2013/07/14/the-u-s-now-recognizes-esports-players-as-professional-athletes/.
137
8 U.S.C. § 1184(c)(4)(A) (2015).
138
Chris Welch, ‘League of Legends’ Gamer Granted US Visa Recognizing Him as
Professional Athlete, THE VERGE (Aug. 11, 2013, 2:43 PM), http://www.
theverge.com/2013/8/11/4611180/league-legends-gamer-gets-visa-recognizinghim-as-pro-athlete.
139
Kyle Meller, Keyboard Athletes Are Taking Over, THE WEAL (Mar. 23, 2015),
http://theweal.com/2015/03/ 23/keyboard-athletes-are-taking-over/.
140
Elise Favis, College eSports Event to be Televised on ESPN, GAMEINFORMER
(Mar. 06, 2015, 1:11 PM), http://www.gameinformer.com/b/news/archive/2015/03/
06/college-esports-event-to-be-televised-on-espn.aspx.
141
Id.
142
Schmidt, supra note 135.
143
See Jeff Ruby, The New Jocks on Campus, CHI. MAG. (Dec. 11, 2014, 11:07
AM),
http://www.chicagomag.com/Chicago-Magazine/January-2015/RobertMorris-League-of-Legends/; Associated Press, Kentucky College to Offer Video
Game Scholarships, USA TODAY C. (Jan. 6, 2015, 12:41 PM), http://college.
usatoday.com/2015/01/06/kentucky-college-to-offer-video-game-scholarships/.
144
Schmidt, supra note 135.
145
See supra Part III.A–B.
136
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V. FANTASY (E)SPORTS
For gamblers who are not in Nevada but still wish to bet on eSports, there
is another option: fantasy eSports wagering.146
One of the major fantasy eSports betting websites is Vulcun.147 By
February of 2015, Vulcun had quadrupled its prize pool from $250,000 to $1
million.148 However, just a month later, Vulcun quadrupled the prize pool once
again to $4 million.149
Vulcun’s website has changed since 2015, now offering only “traditional
sports betting [and] other casino-style games played with free points, not with
real money. No money can be won using these games.”150 However, prior to
the changes, Vulcun used to state on their website, “eSports fantasy games
follow exactly the same rules as those for traditional sports and are 100% legal
under United States Federal Law. We take the legal status of our games very
seriously and do our utmost to ensure compliance with existing state and
federal laws.”151 Furthermore, Vulcun had acknowledged variance amongst
state laws relating to fantasy sports and stated that they “do not offer paid entry
games to residents” of states where they “believe the law is unclear or
questionable.”152
Under Vulcun, the old scheme was similar to that of a traditional fantasy
sports league.153 The contest format required a player to act as a manager with a
fixed fantasy budget, and each player utilized the allotted budget amount to
build the best possible roster by selecting a certain amount of players.154 The
amount of each player’s salary in a contest was determined by the following
factors: season average points, the previous week’s points, and the player’s
popularity.155 The salaries were adjusted automatically each week; therefore,

Certain states have unclear or questionable laws relating to the legality of
fantasy sports, while others, such as Arizona and Louisiana, deem fantasy sports as
illegal games of chance. See Mainstream Wagering, supra note 32, at 1206; see
also The Fantasy Sports Industry, VULCUN, https://web.archive.org/web/
20150319100417/https://vulcun.com/main/legal (last visited Mar. 15, 2016).
147
See Philippa Warr, Fantasy League of Legends and the $1m Prize Pool, ROCK
PAPER SHOTGUN (Feb. 2, 2015, 8:00 PM), http://www.rockpapershotgun.com/
2015/02/02/league-of-legends-fantasy-esports-1-million-prize-pool/.
148
Id.
149
Samuel Lingle, Vulcun Fantasy eSports Guarantees $4 Million in Prizes,
Expands to Dota 2, THE DAILY DOT (Mar. 16, 2015, 2:23 PM),
http://www.dailydot.com/esports/vulcun-dota-2-4-million/.
150
Legal, VULCUN, https://vulcun.com/main/legal (last visited Mar. 23, 2016).
151
The Fantasy Sports Industry, supra note 146.
152
Id.
153
See Rules & Scoring, VULCUN, https://web.archive.org/web/20150319112545/
https://vulcun.com/main/contestrules (last visited Mar. 15, 2016).
154
Id.
155
Id.
146
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one could not strategically select all the “superstars” and hope for the best.156
Furthermore, a contestant could only pick a maximum of three players from the
same eSports team, which would prevent players from cherry picking the best
teams where the players tend to fare better on average due to competitive team
based performance.157 At the end of the contest, the player with the highest
total team score, based on each selected player’s performance, would win a
cash prize.158
AlphaDraft is another example of a fantasy eSports betting website.159 Like
Vulcun, where each contestant must utilize a fixed budget to select players
based on their salaries, under AlphaDraft, participants in each contest are
assigned a fixed salary cap of $50,000 that will be utilized to draft six players
and a team roster.160 Similarly, the owners of AlphaDraft also explicitly
acknowledged that their website is legal.161 The website stated that skill is the
predominant factor, where “[m]anagers must take into account a myriad of
statistics, facts and game theory in order to be competitive.”162 However, unlike
Vulcun, AlphaDraft maintains the same DFS play-style with cash prizes.163
Despite the recent changes in the fantasy eSports betting websites
regarding their confidence in the legality of their games, most strategic betting
websites would agree that there is more to eSports than just picking the highest
scoring individuals and hoping for the best. League of Legends, which has
created a fantasy league contest of its own, although not for prizes or rewards,
has created an article explaining how to succeed in fantasy drafting by learning
the concept of “value drafting.”164 Recommended factors to take into
consideration includes “the relative value of players in each position,” the
competition for the week, and the overall playing style of the player in
conjunction with the team’s strategy (getting more kills in a game as a carry
versus playing more of a support role allowing other teammates to succeed).165

Id.
See id.
158
Id.
159
Main Title Page, ALPHA DRAFT, https://alphadraft.com/# (last visited Mar.
15, 2016).
160
Rules & Scoring, ALPHA DRAFT, https://alphadraft.com/#rulesandscoring (last
visited Mar. 15, 2016); Rules & Scoring, supra note 153.
161
FAQ, ALPHA DRAFT, https://web.archive.org/web/20150716063819/https://
alphadraft.com/#settings (last visited Mar. 15, 2016) (follow “FAQ” hyperlink).
162
Id.
163
Id.
164
Frank Fields, How to Spot a Bargain in Fantasy LCS, LEAGUE OF LEGENDS (Jan.
13, 2015), http://2015.na.lolesports.com/articles/how-spot-bargain-fantasy-lcs;
Fantasy LCS FAQ, RIOT GAMES SUPPORT (Mar. 11, 2016), https://support.
riotgames.com/hc/en-us/articles/202294264-Fantasy-LCS-FAQ.
165
Id.; see id.; For a more detailed explanation on how to play League of Legends,
see Game Info, LEAGUE OF LEGENDS, http://na.leagueoflegends.com/en/site/
guide/index.html (last visited Mar. 15, 2016).
156
157
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Besides learning how to budget and build a bankroll, weighing the odds,
gaining knowledge of the teams/players, and gaining a general understanding
of sports betting, one must also become a player.166 To do well in fantasy
eSports betting, one should actually learn the game, understand the concept of
meta-gaming for each season or patch update, realize what works and does not
work, and apply that to the process of selecting players.167 Therefore, to do well
in the long run under fantasy eSports betting, it is insufficient to simply look at
a chart with the highest numbers and select players hoping to win by chance or
luck.
With the rise in eSports popularity, two of the major fantasy sports betting
websites now offer eSports betting: FanDuel and DraftKings.168 In September
of 2015, DraftKings announced that it would expand to include professional
gaming and would accept wagers on League of Legends.169 Similarly,
following DraftKings’ announcement, FanDuel made it known that it would do
the same and have since acquired AlphaDraft, which was a major DFS website
dedicated to online gaming competitions.170 However, with fantasy wagering
being a relatively new phenomenon, the issue becomes whether fantasy eSports
wagering is legal under the current federal and state laws of the United States.
A. The Wire Act
Under the Wire Act, the existence of a “wager” is a necessary requisite
element to establish a violation.171 Furthermore, United States District Judge
Dennis M. Cavanaugh dismissed a case and held that the payment of an entry
fee to participate in a league cannot constitute a wager or bet.172 Judge
Cavanaugh explained that “[c]ourts throughout the country . . . have long
recognized that it would be ‘patently absurd’ to hold that ‘the combination of
an entry fee and a prize equals gambling,’” which, if true, would deem

See
Betting
Strategy,
ESPORTS
BETTING.ORG,
http://www.esportsbetting.org/guide/strategy/ (last visited Mar. 16, 2016).
167
See id.; Metagame, TV TROPES, http://tvtropes.org/pmwiki/pmwiki.php/Main/
Metagame (last visited Mar. 16, 2016) (explaining the concept of Metagaming);
see, e.g., League of Legends Meta, REDDIT, http://www.reddit.com/r/League
OfLegendsMeta (last visited Apr. 21, 2015).
168
Cody Liptak, Draftkings and Fanduel Join the World of eSports,
TECHRAPTOR (Sep. 30, 2015), http://techraptor.net/content/draftkings-fandueljoin-world-esports.
169
See id.
170
Id.
171
Mainstream Wagering, supra note 32, at 1217; see id. (examining under a
different context “a federal court specifically held that a ‘wager’ only exists where
a person ‘is risking his . . . [or her] money in a game of chance in which he . . . [or
she] may win, or lose, depending on the eventuality.’” (citing Rahke v. United
States, 180 F. Supp. 576, 578 (Ct. Claims 1960)).
172
Humphrey v. Viacom, Inc., No. 06-2768 (DMC), 2007 WL 1797648, at *7, *8,
*11 (D.N.J. June 20, 2007).
166
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“countless contests engaged in every day” as unlawful gambling.173 Therefore,
“the Wire Act is probably inapplicable,” however, it would depend on the
structure of the fantasy sports contest and whether it is determined to be a game
of skill or chance.174
B. The Unlawful Internet Gambling Enforcement Act
As previously discussed, UIGEA makes it illegal for any person “in the
business of wagering to accept . . . transfers from U.S. financial institutions for
the purpose of Internet gambling that is already unlawful under existing state or
federal laws.”175 However, the Act creates a carve-out for “participation in any
fantasy or simulation sports game . . . in which . . . no fantasy or simulation
sports team is based on the current membership of an actual team that is a
member of an amateur or professional sports organization.”176 Furthermore, the
following conditions must be satisfied:
(I) All prizes and awards offered to winning participants are established and
made known to the participants in advance of the game or contest and their
value is not determined by the number of participants or the amount of any
fees paid by those participants[;]
(II) All winning outcomes reflect the relative knowledge and skill of the
participants and are determined predominantly by accumulated statistical
results of the performance of individuals . . . in multiple real-world sporting or
other events[; and]
(III) No winning outcome is based
(aa) on the score, point-spread, or any performance or performances of
any single real-world team or any combination of such teams; or
(bb) solely on any single performance of an individual athlete in any
single real-world sporting or other event.177

Under UIGEA, the conditions listed are structured similar to the dominant
factor test utilized by individual state laws to determine true skill gaming,
which will be discussed in further detail below.178 Therefore, Congress seems
to have created an exception to ensure that websites of fantasy sports operators
are not automatically deemed illegal as long as certain conditions are met.
However, with the emergence of DFS, “it is possible that not all fantasy

Id. at *7 (citing and quoting State v. Am. Holiday Ass’n, 727 P.2d 807, 809, 812
(Ariz. 1986) (en banc)).
174
Mainstream Wagering, supra note 32, at 1217.
175
Jon Boswell, Fantasy Sports: A Game of Skill That is Implicitly Legal Under
State Law, and Now Explicitly Legal Under Federal Law, 25 CARDOZO ARTS &
ENT. L.J. 1257, 1260 (2008).
176
31 U.S.C § 5362(1)(E)(ix) (2015).
177
Id.
178
Mainstream Wagering, supra note 32, at 1215–16 (2007); see also infra Part
VI.D.
173
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sports games fulfill [the] three-part test” of UIGEA.179 “In daily and weekly
fantasy games, ‘winning outcomes [may not] reflect the relative knowledge and
skill of the participants’ because the limited duration of these games heightens
the importance of luck in game results.”180 Similarly, “as a matter of public
policy, Congress may not want to provide special protection to short-duration
fantasy sports games because the shortened duration of these games may feed
the desires of compulsive and addicted gamblers.”181
C. The Professional Amateur Sports Protection Act (“PASPA”)
PASPA appears to be a direct obstruction towards the legality of fantasy
sports contests. The relevant parts of PASPA state:
It shall be unlawful for . . . a person to sponsor, operate, advertise, or promote,
pursuant to the law or compact of a governmental entity, a lottery,
sweepstakes, or other betting, gambling, or wagering scheme based, directly
or indirectly . . . on one or more competitive games in which amateur or
professional athletes participate, or are intended to participate, or on one or
more performances of such athletes in such games. 182

However, three possible reasons have been offered as to why PASPA should
not apply to fantasy contests.183 The first reason is that pursuant to PASPA, a
person would be in violation of the Act only if the operation of sports wagering
is specifically authorized by state law.184 Therefore, fantasy sports should be
exempted from illegal gambling, because such games lack the element of
chance and do not need to be authorized by state law in the first place.185
Secondly, fantasy contests may potentially be exempted pursuant to 28 USC §
3704, wherein PASPA “shall not apply to a lottery, sweepstake [sic] or other
betting . . . in operation in a State . . . to the extent that the scheme was
conducted by that State or other governmental entity at any time . . . [from]
January 1, 1976 [to] August 31, 1990.”186 Therefore, if a “governmental entity”
can produce evidence proving that similar fantasy sports contests were
conducted during the mentioned timeframe, then fantasy sports may qualify for
exemption.187
Third, fantasy sports contests “typically rely on . . . strategic skill
component[s] . . . to exempt themselves from state gambling prohibitions which
Edelman, supra note 34, at 38.
Id. (quoting § 5362 (1)(E)(ix)(II)) (alteration in original).
181
Id.
182
Mainstream Wagering, supra note 32, at 1213 (quoting 28 U.S.C. § 3702
(1992)) (omissions in original); see also infra Part VI.D.
183
Mainstream Wagering, supra note 32, at 1213.
184
Id.
185
Id. at 1213–14.
186
Id. at 1214 (quoting 28 U.S.C. § 3704 (1992)) (omissions and alterations in
original).
187
Id.
179
180
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typically incorporate the three classic elements of prize, chance, and
consideration.”188 In other words, the ambiguity of PASPA seems to only
prohibit sweepstakes expressly authorized by state law, but not fantasy contests
that state law indirectly exempts due to predominantly skill-based elements “or
an alternative method of free entry.”189 However, the issue of skill vs. chance
between traditional fantasy sports and DFS still remains an issue to be resolved
by the courts.
D. State Laws
Despite the recent developments in the federal jurisprudence and Congress
addressing the legality of fantasy sports, most state gambling laws have not
explicitly exempted fantasy sports.190 Therefore, it is imperative to analyze
“state court interpretations of . . . state anti-gambling statutes in order to
ascertain the legality of fantasy sports in a specific state.”191
Within most states’ anti-gambling statutes, a contest is held to be an illegal
lottery if it consists of the following three elements: “(1) the distribution of
prizes, (2) according to chance, (3) for a consideration.”192 Considerations and
prizes are common elements present in a standard fantasy league, in which
participants usually pay an entry fee in exchange for the possibility of winning
a prize if they win pursuant to the contest rules.193 Therefore, the legality of
fantasy sports betting “turns on whether the leagues’ outcomes depend on the
requisite level of chance.”194
In determining whether a contest is “one of skill or chance,” most states
utilize the “Dominant Factor Test,” or the “Predominance Test.”195 The
Dominant Factor Test essentially “asks whether ‘player skill’ or ‘uncontrollable
chance’ is the most likely [predominant] factor that will influence the outcome
of a contest.”196 When applying the test, however, different courts have reached
different outcomes over similar or identical games due to the issue “being a
question of fact as opposed to a question of law.”197 Therefore, the issue of skill
or chance “can be influenced by the quality of evidence presented; the
experience and qualifications of counsel; and the . . . [overall subjective

Id.
Id.
190
Boswell, supra note 175, at 1263.
191
Id.
192
Id. (quoting Lucky Calendar Co. v. Cohen, 117 A.2d 487, 494 (N.J. Sup. Ct.
1955)).
193
Id.
194
Id.
195
See Mainstream Wagering, supra note 32, at 1204.
196
Id.
197
Id. at 1204–05.
188
189
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perceptions by] the triers of fact.”198
A handful of states apply two other types of tests to determine the legality
of a game: the “Material Element” test and the “Any Chance” test.199 Under the
“Material Element” test, whether skill plays a significant or dominant role is
irrelevant.200 “If chance plays a meaningful role,” then the game is considered
gambling or an illegal lottery.201 The “Any Chance” test prohibits wagering on
any contest containing characteristics of chance, regardless of how small or
miniscule the element of chance is.202
Although some degree of luck is involved in fantasy sports, which is
beyond the control of the participant, the general consensus is that “properly
constructed” fantasy sports competitions are sufficiently a game of skill and
“able to pass legal scrutiny” under most applicable state laws.203 Those states
which follow the “Any Chance” test include the following: “Arkansas,
Colorado, Florida, Georgia, Idaho, Louisiana, Maine, Nebraska, New
Hampshire, South Carolina, Tennessee, Vermont, Virginia, Texas, and
Wisconsin.”204 Furthermore, the following states, also known as the “Absolute
Prohibition” States, would not allow fantasy sports betting altogether since
gambling is explicitly prohibited: Arizona (defines gambling as whether it
involves “a game or contest of chance or skill”) and Illinois (defines gambling
as playing a “game of chance or skill for money”).205
E. Policy Rationale Supporting Legality of Traditional Fantasy Sports
As previously mentioned, one of the major distinctions between fantasy
sports and sports wagering is the application of skill and knowledge by fantasy
league contestants under specified rules to create and manage a team of players
to accumulate the most points.206 However, there are other policy reasons as to
why fantasy sports should be legal.
First, the monetary incentives and prizes from fantasy sports are secondary
to the games’ interactive and entertainment aspects, which include bragging
rights.207 Most fantasy sports leagues formed among friends and families
promote a “strong social value” by fostering a more “intimate” and “friendly”
See Mainstream Wagering, supra note 32, at 1205.
Id.
200
DENNIS M.P. EHLING, SKILL GAMING IN THE UNITED STATES (2013), http://
cashplay.co/wp-content/uploads/2014/03/skill-gaming-in-the-united-states.pdf.
201
Id.
202
Id.
203
See Mainstream Wagering, supra note 32, at, at 1214, 1219.
204
See EHLING, supra note 200 (citations omitted).
205
Id.
206
See supra section V.
207
See Edelman, supra note 34, at 19; see also FanNation Fantasy Basketball Picks
for Friday, March 20, SPORTS ILLUSTRATED (Mar. 20, 2015), http://www.si.com/
nba/2015/03/20/fannation-fantasy-basketball-picks-friday-march-20.
198
199
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competition.208 Second, the structure and nature of fantasy competitions makes
it very difficult for corruption to occur among real sports teams, since
contestants, under a legal valid fantasy competition pursuant to UIGEA, are
required to pick players from different teams.209 Third, fantasy sports create
positive externalities by creating exposure for sports teams and strengthening
the fan base, as well as generating more revenue for the sports industry.210
The bottom line is that most fantasy sports contestants “play to manage
their own dream teams, root for their players, enthusiastically watch and follow
the sports in which their athletes play, and compete against family and
friends.”211 However, it should again be noted that there are inherent
differences between traditional sports betting and DFS. Due to the huge variety
of DFS games, the social and legal treatment towards DFS should be different
as well.
VI. FUTURE PROSPECT OF ONLINE FANTASY ESPORTS BETTING
Although the legality of fantasy sports is an evolving issue, current federal
law seems to neither protect nor threaten the legality of such activities.212
However, state interpretations have differed regarding the level of skills
involved in fantasy sports and DFS.213 Because fantasy eSports will very likely
have the same legal treatment as fantasy sports, it will be beneficial to examine
current state interpretations of fantasy sports. In particular, two district cases
have collaterally addressed the issue, as well as two memos issued by the
attorney generals for the states of Nevada and New York.
In the two district court cases from New Jersey and Illinois, both courts
seem to suggest the legality of fantasy sports and DFS.214 Both plaintiffs
brought a “qui tam” or “loss recovery” action against fantasy sports betting
websites seeking “to recover losses incurred by the residents of each state who
participated in the Defendants’ fantasy sports games.”215 Although the primary
legal analysis concerned whether the Defendants were “winners” as a matter of
law under the qui tam statutes, both courts collaterally addressed the issue of
whether fantasy sports leagues constitute illegal gambling.216 Participants
See Boswell, supra note 175, at 1277.
See id. at 1274; 31 U.S.C § 5362(1)(E)(ix) (2015).
210
Boswell, supra note 175, at 1275.
211
Id. at 1272.
212
See supra sections V.A–C.
213
See supra section V.D.
214
See Humphrey v. Viacom, Inc., No. 06-2768 (DMC), 2007 WL 1797648, at *3–
8 (D.N.J. June 20, 2007); Langone v. Kaiser, No. 12 C 2073, 2013 WL 5567587, at
*3–11 (N.D. Ill. Oct. 9, 2013).
215
Humphrey, 2007 WL 1797648, at *5, *9–10; Langone, 2013 WL 5567587, at
*1.
216
Humphrey, 2007 WL 1797648, at *2–4; see Langone, 2013 WL 5567587, at *67.
208
209
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would pay a fee, which gives them access to a support structure needed to
select and manage a fantasy team, and would draft a team and compete against
other participants in a league.217 At the end of a “season,” guaranteed prizes
were awarded.218
One of the courts held that up-front/non-refundable entry fees do not
constitute bets or wagers because “(1) the entry fees are paid unconditionally;
(2) the prizes offered to fantasy sports contestants are for amounts certain and
are guaranteed to be awarded; and (3) Defendants do not compete for the
prizes.”219 More importantly, the court in Humphrey v. Viacom states:
The success of a fantasy sports team depends on the participants’ skill in
selecting players for his or her team, trading players over the course of the
season, adding and dropping players during the course of the season and
deciding who among his or her players will start and which players will be
placed on the bench. The team with the best performance—based upon the
statistics of the players chosen by the participant—is declared the winner at
the season’s end.220

Thus, both courts seem to suggest that fantasy sports and DFS are legal.
However, it is important to note that the claims were brought under a qui tam
theory of recovery and may potentially prevent any definitive legal conclusions
from the two cases.221
On the other hand, Nevada Attorney General (“AG”) Adam Laxalt, and
New York Attorney General Eric Schniederman, have both taken a stance that
DFS is illegal without proper licensure under the applicable state laws.222 Both
AGs have made a distinction between traditional fantasy sports and DFS.223
Under traditional fantasy sports, participants “compete over the course of a
long season” while playing for bragging rights or side wagers.224 Furthermore,
the websites “that host traditional fantasy sports receive most of their revenue

Humphrey, 2007 WL 1797648, at *3.
Id. at *4; Langone, 2013 WL 5567587, at *2–3.
219
Humphrey, 2007 WL 1797648, at *9.
220
Id. at *4.
221
See id. at *5; Langone, 2013 WL 5567587, at *1.
222
Notice from Kathleen McGee, Chief, Internet Bureau, Office of the Attorney
Gen., State of N.Y. to Jason Robins, Chief Exec. Officer, DraftKings, Inc. 1 (Nov.
10,
2015),
https://assets.documentcloud.org/documents/2511147/final-nyagdraftkings-letter-11-10-2015.pdf [hereinafter New York Attorney General Letter];
see Memorandum from J. Brin Gibson, Bureau Chief of Gaming & Gov’t Affairs,
Office of the Attorney Gen., State of Nev. & Ketan D. Bhirud, Head of Complex
Litig., Office of the Attorney Gen, State of Nev. to A.G. Burnett, Chairman, Nev.
Gaming Control Bd., Terry Johnson, Member, Nev. Gaming Control Bd. & Shawn
Reid, Member, Nev. Gaming Control Bd. 2 (Oct. 16, 2015), http://www.
legalsportsreport.com/wp-content/uploads/2015/10/Nevada-AG-DFS.pdf
[hereinafter Nevada Attorney General Letter].
223
New York Attorney General Letter, supra note 222, at 2; Nevada Attorney
General Letter, supra note 222, at 2.
224
New York Attorney General Letter, supra note 222, at 2.
217
218
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from administrative fees and advertising, rather than profiting principally from
gambling.”225
Unlike traditional fantasy sports, both AGs have found that DFS is
essentially gambling in disguise. The Nevada AG concluded that “pay-to-play
daily fantasy sports . . . constitute sports pools under NRS 463.0193 and
gambling games under NRS 463.0152(1).”226 Furthermore, DFS “may also
constitute illegal lotteries under NRS 462.105(1) depending on the legal
question of whose skill is being assessed and the factual question of whether
skill or chance is dominant.”227
Similarly, AG Schneiderman concluded that “DraftKings’ operations
constitute illegal gambling under New York law,” since participants of DFS
“are clearly placing bets on events outside of their control or influence,
specifically on the real-game performance of professional athletes.”228 The
entry fees were akin to wagers placed to participate in a “contest of chance”
since the outcome of the contests was dependent on “numerous elements of
chance to a ‘material degree.’”229
Following the different approaches in state interpretations of the legality of
DFS, the future of fantasy eSports betting is uncertain. However, regardless of
whether DFS constitutes friendly skill-based competitions or illegal gambling,
the size, popularity, and profitability of the industry will likely guarantee that
DFS websites are here to stay.
CONCLUSION
When examining the current state of fantasy sports in terms of the legality
and recent economic growth, it is safe to assume that fantasy eSports will be
able to resume under the United States jurisdiction and have the potential to
mirror the massive growth in MOBA gamers, albeit subject to inevitable
regulations. Under federal law, Fantasy eSports will receive the same legal
treatment as fantasy sports, which is currently an absence of federal
intervention. On the other hand, states vary in their interpretations of what
constitutes an illegal lottery and gambling, although most states apply the
Predominant Factor test and consider fantasy sports a predominantly skillbased game.
However, because the nature and structure of eSports makes it sufficiently

Id.
Nevada Attorney General Letter, supra note 222, at 16.
227
Id. at 16 (stating that “[i]f the skill being assessed is that of the actual players
rather than that of the fantasy sports team owners, then daily fantasy sports
constitute illegal lotteries” and furthermore, “[i]f the skill being assessed is that of
the owners, then there is a factual question as to whether the skill in selecting
lineup predominates over chance”).
228
New York Attorney General Letter, supra note 222.
229
Id.
225
226
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similar to sports competitions to allow for fantasy betting, the similarity creates
a double-edged sword by creating a new era of competitive “sports” while
making online eSports bookmaking illegal under UIGEA and PASPA. Until
current federal regulations, eSports fans will have to resort to fantasy league
competitions. Furthermore, depending on the structures of the fantasy eSports
competitions, traditional fantasy sports competitions will much more likely
receive preferential treatment under the law as opposed to DFS leagues.
As many observers have noted, the potential loss of taxation from illegal
sports wagering is already staggering compared to legal sports wagering, and
with the tremendous growth in eSports as witnessed through recent years, the
projection in further loss of potential tax revenue by the federal government
and states will be inevitable. Regardless, the entry of eSports into the fantasy
sports betting scene will be a giant step towards further strengthening the everexpanding fan base and generate more revenue for game developers like Riot.

